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IN THE COURT OF SRI R. BODO, SDJM (S) AT UDALGURI, BTAD.::ASSAM 

         

 

GR Case No.200/2016 

         (U/S-379/420 of IPC) 

 

          

State of Assam 

        ------Prosecutor 

         

-Versus- 

      Sri Manindra Basumatary  

      S/o Sri Mahi Kanta Basumatary 

      R/o village-Sijoubari 

      P.S. Dhekiajuli 

      Dist. Sonitpur, Assam 

            -------Accused person 

 

 

Present:  Sri Rajesh Bodo, A.J.S. 

Advocate for the Prosecution: Mr. B. Chetry, Ld. Addl. P.P.  

Advocate for the accused: Mr. J. Brahma 

Evidence recorded on: 20.8.16/26.9.16/9.12.16/10.1.17/16.2.17 

Argument heard on: 26.4.2017 

Judgment delivered on: 9.5.2017 

 

 
 
    JUDGMENT  
   

1. The prosecution story in brief is that on 24.2.2016 at about 12:30 PM informant 

Smti. Makani Boro had been to the ATM booth of Tangla. In the ATM booth the 

accused Munindra Basumatary, in the pretext of helping her exchanged her ATM 

card with that of one Md. Muslimuddin and left. Later on, the accused withdrew 

Rs.12,000/-(Rupees Twelve Thousand) only from her account. On 27.2.2016 the 

informant came to know that an ATM cheater has been arrested by Tangla police 
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and accordingly she came there and identified the accused to be the person who 

exchanged her ATM card. It is also stated that the accused is a habitual offender 

of such type of offences and he has cheated many persons of Tangla area as well 

as other areas. 

2. To the aforesaid effect the informant lodged an FIR before the O/C, Tangla PS. 

Accordingly, Tangla PS Case No.23/2016, U/S-379/420/406 of IPC was registered 

and duly investigated. On completion of the investigation the I/O submitted charge 

sheet against the accused under the same sections of law. Hence, this case. 

3. After submission of the charge sheet when the accused appeared before the court 

then copies of relevant documents were furnished. Then, after hearing both sides 

a formal charge was framed against the accused U/S-379/420 of IPC. The 

particulars of charges were read over and explained to which he pleaded not guilty 

and claimed to be tried. Thus, the trial of the case commenced.  

4. Point for determination: 

(i) Whether, on 24.2.2016 at about 12:30 P.M. accused 

Munindra Basumatary cheated informant Smti. Makani 

Boro and dishonestly induced her to deliver her ATM card 

to him and then he withdrew Rs.12,000/-(Rupees Twelve 

Thousand) only from her account in the guise of 

withdrawing money for her and thus committed an 

offence of cheating punishable U/S-420 of IPC, and 

within my cognizance? 

(ii) Whether, on or about the same day, time and place the 

accused deceitfully gave the ATM card of one Md. 

Muslimuddin Ahmed to the informant and then withdrew 

the money from her account without her consent for his 

own use and thereby committed an offence punishable 

U/S-379 of IPC, and within my cognizance? 

5. The prosecution side examined as many as 7(seven) witnesses and exhibited the 

FIR, seizure lists, CD, document relating to money transaction and the charge 

sheet. All the prosecution witnesses were cross-examined by the defence. Then, 

statement of defence of the accused was recorded U/S-313 CrPC wherein he 
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pleaded total denial but the defence declined to adduce defence evidence. 

Accordingly, the stage of DWs was closed.  

6. I have heard argument from learned defence counsel Mr. J. Brahma and learned 

APP Mr. B. Chetry on behalf of the prosecution. At the time of argument learned 

Mr. Chetry submitted that the prosecution has been able to prove the guilt of the 

accused beyond all reasonable doubt by leading cogent and reliable evidence. 

Therefore, it is submitted that the accused should be punished in accordance with 

law. Contrary to that learned Mr. Brahma submitted that the prosecution tried to 

prove the case on the basis of the CCTV footage but this piece of evidence has not 

been proved as required U/S-65B of the Evidence Act as no certificate has been 

taken from the authority of the bank. In addition to that the seized article was not 

in sealed condition. Further, it is submitted that PW-1 stated that the accused 

must have been a Muslim person and that no TIP was conducted. Accordingly, by 

raising a question regarding the veracity of the prosecution story, learned Mr. 

Brahma has prayed for acquittal of the accused. 

7. I have given due consideration to the rival submissions of both the learned 

advocates. I have also gone through the case record very carefully including the 

plea of the accused taken in his statement of defence recorded U/S-313 CrPC. 

Now, let me discuss the evidence of the prosecution in detail.  

Discussion, decision and reasons thereof: 

8. In her evidence PW-1, who is also the informant of this case deposed that on 

24.2.2016 she had been to Tangla ATM in order to withdraw money. According to 

her they were about 4 persons standing in a line and she tried to operate the ATM 

but could not withdraw the money. So, one person approached to help her, who 

tried but said that he could not operate the ATM. At that time one Muslim person 

was also there. She stated that the person who came forward in the guise to help 

her changed her ATM card without her knowledge. In the afternoon she came 

back to withdraw money from the ATM and then came to know that her ATM had 

been taken away by that man by replacing it with the ATM of one Md. 

Muslimuddin. She also came to know that Rs.12,000/-(Rupees Twelve Thousand) 

only had been withdrawn from her account. So, she has lodged the FIR. She also 

stated that after about 3 days police called her to the P.S. telling her that the 

person who had taken her ATM had been arrested. However, she could not exactly 
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say whether the accused present in the court was the same person who took away 

her ATM. She stated that her ATM card could not be recovered but police seized 

the ATM which was replaced with her original ATM card. She stated that 

subsequently she blocked her ATM. Ext.1 is the FIR and Ext.1 (1) is her signature. 

Ext.2 is the seizure list of ATM in the name of Muslimuddin and Ext.2(1) is her 

signature. She stated that police recorded her statement in this case. 

9. In cross-examination she stated that her husband was not with her in the ATM but 

her brother was with her. According to her the person who replaced her ATM 

seemed to be a Muslim person. She stated that she had filed the FIR at the P.S. 

before police called her after three days to P.S. She again reiterated the fact that 

she could not recollect that the person present in the court was the same person 

who replaced her ATM. She denied that the present accused was not the person 

who replaced her ATM card. 

10. In his evidence PW-2, the husband of PW-1 deposed that the occurrence took 

place on 24.2.2016. On that day his wife had been to Tangla ATM in order to 

withdraw money. His wife told him that as she could not operate the ATM so one 

person approached to help her, who tried but said that he could not operate the 

ATM. She also told him that the person changed her ATM card without her 

knowledge. He stated that the entire fact came to his knowledge when he came to 

the ATM with his wife to check the ATM. He tried to operate the ATM of his wife 

but it did not work. After making two tries the name of one Md. Muslimuddin was 

shown in the screen. Knowing this fact the Bank authority was informed about it 

immediately and they came to know that already Rs.12,000/-(Rupees Twelve 

Thousand) only had been withdrawn from his wife’s account. Later on, the ATM 

was blocked and his wife lodged the FIR. After about 3 days police called his wife 

informing that the person who had taken the ATM had been arrested. Accordingly, 

they went to the P.S. and police told them that the accused present in the court on 

the date of his evidence was the accused who took away his wife’s ATM.  

11. In cross-examination he reiterated that he did not go to the ATM with his wife to 

withdraw money. He also stated that the FIR was given before arrest of the 

accused informing about theft of the ATM without mentioning his name. Before 

seeing him at the P.S. he admitted having not seen the accused. He denied that 

the accused was not involved in committing theft of his wife’s ATM and out of 

suspicion police arrested him in connection with this case. 
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12. In his evidence PW-3 deposed that informant Makani Boro is his own sister. He 

stated that he does not know the accused person of this case. He stated that on 

the day of occurrence he was outside the ATM booth situated at Tangla. He stated 

that after one day Makani told him that someone had taken her ATM Card. Later 

on, he also came to know that some money had been missing from her account.  

13. In cross-examination he admitted having not entered in the ATM booth along with 

his sister and that he does not know what happened inside the ATM booth. 

14. In his evidence PW-4 deposed that he knows informant Makani Boro as a 

customer of his bank. He stated that he does not know the accused person 

personally but allegedly saw him on the date of occurrence. He stated that at the 

relevant time police of Tangla P.S. approached to him in order to provide CCTV 

footage of the ATM counter situated beneath the Tangla SBI. The police officer 

told him that some money had been missing from the account of the informant. 

Accordingly, he directed to make a CD of the relevant period and handed over to 

the police. He also stated that he saw the CCTV footage where the accused could 

be seen in the ATM counter. The CD was seized from him and he put his signature 

as a witness in the seizure list. Ext.3 is the seizure list of CD containing CCTV 

footage of ATM counter. Ext.3(1) is his signature. Ext.4 is the CD containing CCTV 

footage of ATM. He allegedly heard that that about Rs.10,000/- to Rs.12,000/- had 

been missing from the account of the informant.  

15. In cross-examination he stated that the informant did not lodge any written 

complaint before him. He also did not see the accused using the ATM of the 

informant. The witness could not recollect the period for which the CCTV footage 

was sought by the police officer. He stated that no updating slip regarding account 

of the informant had been seized by police. According to him they maintain ledger 

for the accounts but police did not seize the same from his possession. The 

camera from which the CD has been prepared was inside the ATM counter. He 

admitted that the CD was openly given to the police officer and no certificate was 

issued by him. He also did not submit any affidavit regarding genuineness of the 

CCTV footage to the police officer. Moreover, police did not seize any computer 

system from his possession. 

16. In his evidence PW-5 deposed that he knows informant Makani Boro as a 

customer of their bank. He stated that he does not know the accused personally 
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but saw him on the date of occurrence. He stated that at the relevant time the 

informant verbally made a complaint that someone had used her ATM card and 

misappropriated Rs.12,000/-(Rupees Twelve Thousand) only from her account. So, 

she was advised to lodge an ejahar in respect of the incident. Later on, police of 

Tangla P.S. approached to their bank in order to provide CCTV footage of the ATM 

counter. The police officer allegedly told him that some money had been missing 

from the account of the informant. Accordingly, a CD was prepared and given to 

the police. He stated that he also saw the CCTV footage where the accused could 

be seen in the ATM counter exchanging the ATM card with the informant. The CD 

was seized from him and he put his signature as a witness in the seizure list. Ext.3 

is the seizure list of the CD containing CCTV footage of the ATM counter. Ext.3(2) 

is his signature. Ext.4 is the CD containing CCTV footage of ATM. He stated that 

police recorded his statement in connection with this case. 

17. In cross-examination he stated that the informant did not lodge any written 

complaint before the authority of the bank. He also stated that the CD was openly 

given to the police officer and no certificate was issued by the chief manager. He 

also did not submit any affidavit regarding genuineness of the CCTV footage to the 

police officer. This witness could not say for which period the CD was prepared. He 

also could not say the account of the ATM from which the money was 

misappropriated. He admitted that the police officer did not seize the ledger 

statement from their bank. No updating slip regarding account of the informant 

had been seized by police. 

18. In his evidence PW-6 deposed that on 24/02/16 he was serving as a banker at 

Tangla Branch of SBI. He stated that he knew the informant as customer of SBI 

since 24/02/16. He stated that on that day the informant approached the ATM 

Officer and made a complaint that someone had exchanged her ATM card and in 

order to know the person who did it she asked for the video footage. Then, she 

was suggested that unless police case was registered and police approached the 

bank, video footage could not be provided to her. He allegedly came to know that 

later on she lodged the FIR of this case. Afterwards police came to their bank and 

with the help of ATM Officer extracted the video footage from ATM booth. He 

stated that he saw the video footage on that day and saw the accused in the 

concerned ATM booth on the date of occurrence. Police recorded his statement.      
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19. In cross-examination he stated that he did not see the incident of his own eyes. 

He stated that he does not know the number of the ATM card of the informant 

which was allegedly exchanged by the accused. He also stated that he was not a 

seizure witness in respect of the video footage. He expressed ignorance having 

any proper knowledge if the concerned officer of the bank certified the video 

footage and if the same was sealed in closed cover. 

20. In his evidence PW-7 deposed that on 27.2.2016 he was posted as an attached 

officer at Tangla P.S. On that day the O/C of the P.S. endorsed the FIR of this case 

to him for investigation. After getting the task he visited the place of occurrence 

and drew a sketch map of the P.O. as pointed out by the informant. Then he made 

a requisition for CCTV footage of the ATM booth before the Branch Manager where 

the alleged incident took place. The same was provided to him and he seized the 

same. Ext.2 is a seizure list of an ATM card in respect of Md. Muslimuddin. Ext.2(2) 

is his signature. Ext.3 is another seizure list and Ext.3(3) is his signature. Ext.4 is 

the sketch map of the P.O. and Ext.4(1) is his signature. He also seized the ATM 

card from the informant. Ext.5 is the said seizure list and Ext.5(1) is his signature. 

In addition to that he seized other documents relating to money transaction vide 

MR No.23. Ext.6 is the said seizure list and Ext.6(1) is his signature. Ext.7 is also 

document relating to money transaction and Ext.7(1) is his signature. He stated 

that after seizing the documents he recorded the statement of the witnesses U/S-

161 CrPC. The bank authority informed him that the accused had been arrested 

after identifying by seeing the CCTV footage. He went to the bank and arrested 

him and produced him before the court. The I/O identified the accused present in 

the court as the same accused arrested by him. He stated that during investigation 

he have found sufficient material against the accused person U/S-379/420/406 of 

IPC and submitted charge sheet accordingly. Ext.8 is the charge sheet and 

Ext.8(1) is his signature.  

21. In cross-examination he stated that he did not seize the extract copies of the 

ledger book from the bank and the up-to-date account book of Makoni Boro. No 

certificate from the authorized person of the bank was taken regarding 

genuineness of the CCTV footage. The CCTV camera and CPU were not seized by 

him. The ATM card of Makoni Boro was not seized from the possession of the 

accused person. He admitted having not arrayed as witness in this case who were 

present at the time of seizing the ATM card from the possession of the informant. 
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He admitted that he could not trace out Muslimuddin, the holder of the ATM card 

seized from the possession of Makoni Boro. He also admitted that at the time of 

arresting the accused he did not ascertain the fact by using whose ATM card the 

accused was trying to withdraw the money. It is also admitted that no test 

identification parade was conducted to ascertain the fact whether the present 

accused was the same accused who took the ATM card of Makoni Boro and 

withdrew the money from her account. 

22. Now, let me see what the accused stated in his defence statement recorded U/S-

313 CrPC. He stated that he had been to Tangla on 27/02/16 but denied the 

allegation levelled against him. He stated that the allegation is false. He did not 

withdraw any money from the ATM at Tangla and that he had been falsely 

implicated in this case as an accused. 

23.  I have a very meticulously gone through the evidence of the prosecution, both oral 

as well as documentary. It is undisputed fact that informant Makoni Boro had been 

to the concerned ATM booth on 24.2.2016 in order to withdraw money. The 

presence of accused in the said ATM booth has not been denied at the time of 

cross-examination of the prosecution witnesses, who allegedly saw the accused in 

the CCTV footage. As per PW-1, in the said ATM booth, she was standing along with 

four others in a line. She stated that she could not operate the ATM and seeing her 

an unknown person in the guise of helping her tried to operate her ATM and 

withdraw money. However, the said person also could not operate the ATM and 

then he exchanged the ATM of the informant with that of one Md. Muslimuddin. 

According to her after three days police from Tangla P.S. called her informing that 

the person who had withdrawn money from her account had been arrested. 

Accordingly, she went there. However, she could not say it definitely whether the 

present accused was the same person who had been arrested by police. Thus, from 

the evidence of this witness it cannot be held that the present accused was the 

same accused who had exchanged her ATM and withdrew money from her account. 

24.  Again, in his evidence PW-2, the husband of PW-1 admitted in his cross-

examination that he did not go with his wife to the ATM booth. According to him he 

came to know about the aforesaid fact when he came to the ATM with his wife to 

check the ATM. He stated that he tried to operate the ATM of his wife but it did not 

work and after making two tries the name of one Md. Muslimuddin was shown in 

the screen. Similarly, in his evidence PW-3, the brother of PW-1 stated that he was 
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outside the ATM booth on the date of occurrence and for that he did not know what 

had happened there inside. Thus, it is evident that the evidence of these two 

witnesses are of no help for the prosecution in identifying the real culprit. 

25.  Now, let me see what the employees of the concerned branch of S.B.I., Tangla had 

said in their evidence. In his evidence PW-4, the Chief Manager of Tangla SBI 

simply stated that at the relevant time police of Tangla police station approached to 

him in order to provide CCTV footage of the ATM counter situated beneath the 

Tangla SBI. Accordingly, he directed to make a CD of the relevant period and hand 

over it to the police. He further stated that he saw the CCTV footage where the 

accused would be seen in the ATM counter. According to him the CD was seized 

from him and he put his signature as a witness in the seizure list. However, during 

cross-examination he admitted that no updating slip regarding the account of the 

informant had been seized by police. He also admitted that they maintain Ledger for 

the accounts but police did not seize the same from his possession. Astonishingly, 

he stated that the CD was openly given to the police officer and no certificate was 

issued. In addition to that he did not submit any affidavit regarding genuineness of 

the CCTV footage to the police officer. Moreover, police did not seize any computer 

system from his possession. Similarly, in his evidence PW-5, the cash officer of 

Tangla SBI stated that police of Tangla police station approached to their bank in 

order to provide CCTV footage of the ATM counter. Accordingly, the CD was 

prepared and given to the police. This witness also stated that he saw the CCTV 

footage where the accused could be seen in the ATM counter exchanging the ATM 

card with the informant. He also stated that the CD was seized from him and he put 

his signature as a witness in the seizure list. The facts stated by PW-4 in his cross-

examination has also been stated by PW-5 in his cross-examination. In the same 

way in his evidence PW-6, amongst other facts, stated that after lodging the FIR 

police came to their bank and with the help of the ATM officer extracted the video 

footage from the ATM booth. He also stated that he saw the video footage on that 

day and saw the accused in the concerned ATM booth. In cross-examination this 

witness admitted that he was not a seizure witness in respect of the video footage 

and that he does not have any personal knowledge if the concerned officer of the 

bank certified the video footage and if the same was sealed in closed cover. 

26.  From the evidence of PW-4 to PW-6 what is clear is that the police officer seized 

the CCTV footage of the concerned ATM booth from the authority of the bank. All 
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the aforesaid witnesses stated to have seen the accused inside the ATM counter in 

the CCTV footage. The aforesaid fact has not been denied by the defence at the 

time of their cross-examination and no suggestion has been given in this respect. 

Thus, it was clear that the accused was very much present inside the ATM booth on 

that day. However, it is admitted by PW-4 and PW-5 that no certificate regarding 

genuineness of the CCTV footage has been given to the police officer. Moreover, 

PW-4 stated that the CD was openly given to the police officer. This is a clear 

violation of the provision of Section-65B (4) of the Evidence Act. While seizing the 

CD the I/O also did not follow the legal procedure. 

27.  Another aspect which is required to be discussed herein is that the I/O admitted 

having not seize the extract copies of the Ledger book from the bank and up-to-

date account book of the informant. The I/O also admitted having not seized the 

ATM card of the informant from the possession of the accused. Moreover, the I/O 

stated that Muslim Uddin could not be traced out. As a matter of fact in order to 

clearly ascertain the fact whether any money had been withdrawn from the account 

of the informant within the relevant period, the I/O must have seized the up-to-date 

account book of her showing withdrawal of the money. But, the prosecution 

evidence is totally silent regarding this aspect of the matter. The prosecution 

evidence is also silent from which ATM the money was withdrawn. Even if for the 

sake of argument it is held that money was withdrawn from the account of the 

informant that does not automatically prove that the accused did so. Because, it is 

the Cardinal principle of criminal law that in order to establish the case against the 

accused the prosecution has to prove its case beyond all reasonable doubt. 

28.  In the instant case at hand though the prosecution has succeeded in proving the 

presence of the accused in the concerned ATM booth but failed to prove that he 

was actually engaged in committing the crime. Record also shows that the accused 

was arrested in connection with Nagaon P.S. Case No.306/16, U/S-420/379 of IPC 

and produced before the court of learned CJM, Nagaon on the strength of 

production warrant which is evident from the order dated 15.3.2016. Thus, it can be 

held that the accused is not a person of doubtful character. However, merely 

because of that the prosecution does not get advantage without proof of his guilt 

beyond all reasonable doubt. The evidence of the prosecution does not link up the 

facts and circumstances which clearly points towards involvement of the accused in 

this case though his presence in the concerned ATM booth is not denied. This has 
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created a reasonable doubt in the mind of the court regarding the veracity of the 

prosecution story as has been placed before the court.  

29.  In view of my foregoing discussion I have come to a conclusion that the 

prosecution evidence is lacking in proof regarding involvement of the accused in 

committing the alleged crime. there is serious doubt regarding the veracity of the 

prosecution story and for that he is liable to be acquitted. 

30.  Accordingly, the accused is acquitted from this case and set at liberty forthwith on 

the ground of benefit of doubt. His bailor is also discharged from further liabilities in 

the case. However, the bail bond submitted on behalf of the accused shall remain in 

force for the next six months from today in view of the spirit of Section 437A of 

CrPC.  

The case is accordingly disposed of. 

Given under my hand and the seal of this court, on this the 9th day of 

May, 2017 at Udalguri, B.T.A.D., Assam. 

 

Typed and corrected by me: 

Rajesh Bodo, A.J.S.             Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM          
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APPENDIX 

1. PROSECUTION WITNESSES: 

PW-1—Smti. Makoni Boro    

PW-2—Sri Dipen Ch. Boro 

PW-3—Sri Ransai Boro    

PW-4—Sri Naresh Daimari 

PW-5—Sri Malabya Kr. Boro           

PW-6—Sri Kamaleswar Rabha 

PW-7—S.I. Jagat Narzary 

2.  DEFENCE WITNESSES:--NIL-- 

3.  PROSECUTION EXHIBITS: 

Ext.1—-----FIR     

Ext.1(1)---Signature of PW-1 in Ext.1 

Ext.2-------Seizure list   

Ext.2(1)---Signature of PW-1 in Ext.2 

Ext.2(2)---Signature of PW-7 in Ext.2 

Ext.3-------Seizure list 

Ext.3(1)---Signature of PW-4 in Ext.3 

Ext.3(2)---Signature of PW-5 in Ext.3 

Ext.3(3)---Signature of PW-7 in Ext.3 

Ext.4------CD containing CCTV footage of ATM 

Ext.4------Sketch map of the P.O.(wrongly marked) 

Ext.4(1)---Signature of PW-7 in Ext.4(wrongly marked) 
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Ext.5-----Seizure list 

Ext.5(1)—Signature of PW-7 in Ext.5 

Ext.6------Seizure list 

Ext.6(1)---Signature of PW-7 in Ext.6 

Ext.7------Document relating to money transaction 

Ext.7(1)--Signature of PW-7 in Ext.7 

Ext.8------Charge sheet 

Ext.8(1)--Signature of PW-7 in Ext.8 

4.  DEFENCE EXHIBITS:--NIL--  

 

Typed and corrected by me: 

 

Rajesh Bodo, A.J.S.             Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM  
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ORDER 

9.5.2017 

Accused Munindra Basumatary is present. 

Judgment is ready, pronounced and delivered in the open court 

which is written in separate sheets and kept with the case record. In the 

result the prosecution could not prove the guilt of the accused beyond 

all reasonable doubt. Hence, the accused is acquitted from this case and 

set at liberty forthwith on the ground of benefit of doubt. His bailor is 

also discharged from further liabilities in the case. However, the bail 

bond submitted on behalf of the accused shall remain in force for the 

next six months from today in view of the spirit of Section 437A of CrPC.  

The case is accordingly disposed of.     

 

    


